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accumulated by one entity have long been recognized as effective

means to curb undue concentration in holdings. See National

Broadcasting Co., supra (upholding regulation prohibiting network

ownership of more than one broadcast station in a service area);

Storer Broadcasting, supra (upholding regulation limiting number

of broadcast licenses that anyone person could acquire). Even

without the explicit authorization in Section 309(j) (3) (B) to

disseminate licenses broadly, the FCC would have had authority to

promulgate the caps under 47 U.S.C. 303, which delegates to it

the responsibility to regulate communications licensing in the

"public convenience, interest, or necessity." The spectrum caps,

like other cross-ownership rules that have been upheld by this

Court, have been found by the FCC to "serve[] the public interest

* * * by preventing undue concentration of economic power."

~, 436 U.S. at 780.

The spectrum cap is well supported by the administrative

record. The FCC had before it compelling evidence that the

existing cellular market was not competitive. The FCC also was

aware that cellular carriers had a significant head start over

competitors in customers, physical infrastructure, and technical

expertise. See In the Matter of the Commission's Rules to

Establish New Personal Communications Services. Memorandum

Opinion and Order, 9 F.C.C. Red 4957, 4983 (1994); HfRH, 7 F.C.C.

Red at 5702-5703. That evidence strongly indicated that, unless

the FCC capped the amount of spectrum that a cellular company

could hold, cellular companies could quickly move to gain control
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of PCS and throttle competition at the birth of the market. The

judgment that led the FCC to promulgate the spectrum cap is a

classic example of the kind of prediction that Congress generally

places within the purview of an agency, subject only to very

limited review by the courts. When the FCC makes "factual deter

minations * * * primarily of a judgmental or predictive nature, *

* * a forecast .of the direction in which future public interest

lies necessarily involves deductions based on the expert

knowledge of the agency." ~, 438 U.S. at 813-814.

Finally, the FCC did not arbitrarily discriminate between

cellular operators and operators of SMR services when it made

cellular operators, but not SMR licensees, ineligible to bid for

30 MHz PCS blocks. Holders of SMR licenses are not in a

situation comparable to that of cellular licensees. Until this

year, SMR services have been used mainly for taxi dispatch

services, and SMR licensees do not have an entrenched market

position in the wireless telephone market. In the Matter of

Regulatory Treatment Qf MQbile Services. SecQnd Report and Order,

9 F.C.C. Rcd 1411, 1408-1409 (1994). FurthermQre, the SMR

spectrum is divided into blQcks Qf 10 MHz Qr less and thus is

inherently different frQm the 25 MHz Qf spectrum held by cellular

licensees. SMR operators are also subject to a spectrum cap on

combined PCS, cellular, and SMR spectrum of 45 MHz. See In the

Matter of Regulatory Treatment Qf Mobile Services. Third RepQrt

and Order, 9 F.e.C. Rcd 7988, 8100 (1994). Thus, if RadiQfQne
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were an SMR operator, it still could not obtain a 30 MHz PCS

license in addition to its 25 MHz cellular license.

3. Unless the stay is dissolved, prospective bidders for

PCS licenses, the government, consumers, and the public interest

will all suffer irreparable harm. Every one of the would-be C

block bidders is a small business, and many of them are run by

people who have left their jobs, hired staff, and rented office

space in anticipation of the C block auction. For example, DCR

Communications has spent more than $4 million preparing for the

auction, and all of its 25 employees gave up' other jobs to

prepare for the auction. ~ Riker' Affidavit' 5 (App., infra,

5) •

The cost of delay to prospective bidders, which must

continue to pay salaries, rents, and other expenses while the

auction is on hold, is enormous. Even a short delay at this

point may be fatal to many companies, eliminating them entirely

from participation not only in the C block, but from any

participation at all in wireless communications. Small business

bidders must secure substantial financing to participate in the

auction, and much of that money will come from investors who have

already become nervous as a result of the "continuing legal

di3ruptions of this auction." Riker Affidavit' 7 (App., infra,

5'). With respect to the omnipoint stay, the chief financial

officer of one prospective bidder reported that "[t]he

uncertainty and delay caused by this stay is driving away pro

spective investment and causing the cancellation of conditional
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investor commitment." Affidavit of Lance C. Cawley 1 4 (App.,

infra, 16). Another participant in the Omnipoint case, QTEL

Wireless, Inc., reported that its investors "pulled out of the

deal" because "any delay in the process leaves investment capital

idle and the investors looking for more viable alternatives in

which to invest their money." Affidavit of Q.T. Kenan " 10, 11

(App. infra, 19-20).

Further delay of the auction will likely cause more

investors to withdraw their support, leaving many companies

unable to participate in the auction or in the wireless industry.

And because delay will shut out many companies from the auction

for lack of economic opportunity, it will also seriously temper

the vigor of the auction, for with fewer participants, the

auction is less likely to be characterized by robust bidding.

Even after the auction is held, the eventual C block licensees

will enter the wireless market a decade behind cellular carriers

such as Radiofone and, as the delay persists, significantly

behind the A and B block licensees. As stated by the managing

director of the Toronto-Dominion Bank, the world's largest lender

to the wireless telephone industry, "[a] late entrant in the

wireless phone business -- especially the small businesses such

as Congress intended for the C block licenses -- will have

difficulty competing against up to four well entrenched competi

tors." App., infra, 7.

The FCC responded to these concerns when it expeditiously

deleted its race and gender-based measures to avoid any delay
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that would be engendered by legal challenges to those provisions.

The FCC then concluded that "[a]ll C block applicants, as well as

the public, will be better served if we proceed expeditiously"

with the auction. Implementation of Section 309(j) of the

Communications Act -- Competitive Bidding. Sixth Report and

Order, FCC 95-301, 1 16 (July 18, 1995) (App, infra, 31).

Nothing in the record justifies the court of appeals'

substitution of its jUdgment for that of the FCC on need for

expedition.

The stay will also cause fiscal harm to the federal

government, for the stay, with its deleterious impact on

competition, permanently reduces the value of C block licenses.

It has been reasonably estimated that the C block auction will

generate nearly $4 billion for the federal treasury. (The A and

B blocks generated nearly $4 billion each.) The daily interest

cost of delaying receipt of the money is $840,000. Moreover, the

passage of time increases the difficulty faced by C block

licensees in competing with entrenched cellular, A block, and B

block incumbents. Hence, a delay in the auction of even 60 to 90

days will result in a decline in the value of the licenses -- and

therefore the amount of money collected by the United States -

of between $385 and $577 million. ~ Affidavit of Stephen C.

Hillard 11 6, 7 (App., infra. 10-11). That amounts to a loss of

an additional $6 million per day.

The Sixth Circuit therefore seriously erred when it

(apparently) concluded that the stay would do nothing more than
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preserve the status quo. The stay effectively eliminates many

would-be participants from the auction process by increasing

their ongoing expenses and delaying their eventual participation

in the income-generating PCS business. Simply by delaying the

auction, the stay gives an unfair advantage to cellular

incumbents in the overall market for wireless communications

services and harms consumers by restricting their options in that

market.

4. Radiofone, by contrast, will not suffer harm in the

absence of a stay. The Sixth Circuit apparently believed that,

once the C block auction is held and the licenses are issued,

Radiofone would be without meaningful relief. That is incorrect,

for the court of appeals could order appropriate relief even

after the auction. If the court strikes down the spectrum cap,

it could order the FCC to re-auction the three licenses on which

Radiofone was not permitted to bid. Radiofone would then get

full relief. Meanwhile, the court of appeals could make clear

that any bidder for the three licenses Radiofone seeks should be

on notice that a re-auction could be ordered.

Alternatively, the court of appeals could permit Radiofone

to bid for those three licenses (subject to re-auction if the

caps are upheld) and thus permit the auction of all 493 licenses

to go forward. Since Radiofone is not affected by the spectrum

cap anywhere outside its cellular service area, there is no basis

for a nationwide injunction of all of the auctions. See United

States Dep't of Defense v. Meinhold, 114 S. Ct. 374 (1993)



20

(staying nationwide injunction entered by district court, and

confining injunction's application to benefit of single named

plaintiff); cf. United States v. National TreasukY Employees

Union, 115 S. Ct. 1003, 1018 (1995) ("[R]elief should be limited

to the parties before the Court.").

CONCLUSION

The stay entered by the court of appeals should be vacated.

Respectfully submitted.

DREW S. DAYS, III
Solicitor General

WILLIAM E. KENNARD
General Counsel
Federal Communications

COmmission

OCTOBER 1995
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Nos. 94-3701, 94-4113, 95-3023, 95-3238, 95-3315

UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

CINCINNATI BELL TELEPHONE CO.
(Nos. 94-3701, 95-3023); BELLSOUTH
CORPORATION (Nos. 94-4113, 95-3315);
and RADIOFONE, INC., (No. 95-3238),

FI LED
OCT 18 1995

LEONARD GREEN, Clerk

QRnER

Respondents.

Petitioners

v.

)
)
)
)
)
)
)
)
)
)

FEDERAL COMMUNICATIONS COMMISSION )
and TIlE UNITED STATES OF AMERICA. )

)
)

Before: MARTIN and BATCHELDER, Circuit Judges; and EDMUNDS, District Judge.·

In these cases, the petitioners challenge various aspects of 47 C.F.R. § 24.204, a rule

promulgated by the Federal Communications Commission, which restricts the ability of certain

entities currently operating cellular services to bid on licenses for a new wireless

communications technology called ·Personal Communications Services.· The FCC is presently

undenaking an auction of such C Block licenses. A prior auction of A and B Blocks has been

completed. and the licenses awarded under those auctions have been issued. Oral argument was

held in these petitions for review on October 10, 1995. At that hearing, petitiuner Radiofone

orally renewed its motion for a stay of agency action regarding the C Block auction pending the

decision in this case.

-rile Honorable Nancy G. Edmunds, United States District Judge for ~e Eastern District
of Michigan, sitting by designation.



Nos. 94-3701, 94-4113, 95-3023, 95-3238, 95-3315
- 2 -

Having heard oral argument in this matter, we believe a stay of agency action is

necessary and proper to ensure that the status quo remains and to avoid issues of mootness

pending our decision. In evaluating requests to enjoin agency acti~, four factors are relevant.

They are: 1) whether the applicant has demonstrated a likelihood of success on the merits; 2)

. whether the applicant will be irreparably injured absent relief; 3) whether issuance of an

injunction will substantially injure the other interested parties; and 4) where the public interest

lies. Stale ofOhio. ex ~l Qleb~zz.e v. NRC, 812 F.2d 288 (6th Cir. 1987); see also Michigan

Coalition of Radioactive Malerial Users. Inc. v. Griepentrog, 945 F.2d ISO, IS3 (6th Cir.

1991). The panel has reviewed these factors and has concluded that a stay should issue.

In view of the above, it is ORDERED that the FCC is stayed from taking any action in

furtherance of the C Block auction pending further order of this court, including, but not limited

to, issuance of any public notices other than to advise of this order, acceptance of any bid

applications, and review and/or award of licenses within this block.

ENTERED BY ORDER OF THE COURT

~-



.1.% .......

Case No: 94·3701: 94·4113: 95·3023: 95-3238:
95-3315

tJU'III) STAmS cam CF. AP.I'liALS

Pal 1118 SIXIH CIRCUIT

ORDBR

CINCINNATI BELL laEPJDE C(HIANY;

Petitionc:r

FI LED
OCT 201995

LEONARD GREEN, Clerk
UNI1ED STATES TELEPHONE ASSOCIATION; 111E RURAL CELLULAR
ASSOCIATI~; U S WEST. INC.; BELLSCX1111 C~TIC»I;
BELLSoum TBLBCOI+IJNICATIct'S. INC.; Bl!LLSOJIlI EN'I'ERPRISBS.
1Nt .; NeW YORK reLEPfD£ CeM'ANY; NEW I!IO..AND "IELEPIOE AN)
TELEGRAPH CQ§'ANY

I ntC.Ivenol'S

v.

FEDERAL COMoIUNICATI<»&S Ca+USSION; UNITED ~IATBS 01' ~lCA;

Respondents

PAC IF1C BELL; t--EvADA BaL; foCI TELECCJoMJNTCATIONS
CORPORATTON; PACIFIC 1'E.LESIS toIXIILE SERVICES; PACIFIC BELL
KmILE SERVICes

I ntezvenors

BEFORE: MARTIN and BATCHELDER. Ci.Icuit Judges; EDMUNDS. Distl'ict Judge

Upon consideration of the _eEgcacy ~ion for reconsidezation

filed by the FCC.

It ;~ ORDERED that the motion for l'econside1'8tion is

DENICD.

~~.
e nard Green, Clerk.1f



AFFIDAVIT

CITY OF WASHINGTON )
ISS:

DISTRICT OF COLCMBIA)

L Janis A. Riker, being tim duly sworn. depose and state as follows:

I. I am President. CbiefOpemiDg Officer and a member ofthe board of
directOrs ofDeR Communications. Inc. ("OCR"). I have personal knowledge of
the maners set forth berein.

., OCR wu incorporared in Maryland in April 19M but bas irs priDcipal .
offices in the DiSU'ict of ColumbiL OCR wu formed by DlDiel C. Riker and .
Janis A. Riker to bid on PCS liceDSeS to be auctioned by the FCC IDCi to build and
operate PCS systems. OCR has DO busiDess revenues to date aDd tocal assetS of
less than SSOO million. and qualifies to bid as a"small business" in &be FCC Block
CPCS auction and inlCDds to do so. Furthermore. OCR's "contrOl POUP:' as
defined in the FCC rules. bolds a majority of the voUna stock ofdle Company and
more than 25% of its equity. A majority of the voUDl st.oek of the cOlltrol lJ'Oup
is held by Teleconsult. Inc.. a miDority-<:ontrolled corporation. and by myself.
Thus. OCR meets the FCC's requirements as a miDoritylwoman conuolled small
busmess.

3. OCR hu been 111 acUve panicipaat duriqlbe pal year in PeS
proceedings at the FCC. We have filed wrilleD commeuf,l It various times and
have made presentations to members of the FCC sratf. as weD as to FCC
Commissioaers.

4. Since iu iDcepcion. OCR. his been seekinl iIl~esaeatto build a corporue
0flanjzabOll ... to bid far ID4 willliCGIPS in the C Block IUC&ioD. Raisiaa
inVCS1lDeal ..PeS ... pea"*' to be Ulleuwly diflllaah. OCR. bas bid some
success ill i ' P • ....,me ,-. aDd. • tile ... tbt 0aIDip0iIll stay \¥II

gnateeL wu"10aIM;';........1 ecIctirioMl equi.ly iDvwaae;u. all of
which would have paIicioDed Del. to bid for .....well ill excea of 100 millioa
'in popu.1ll:ion. In Idditioia. OCR. bit euc:wd COIIJPie8ealiw IUpp1y....
with equipment veadars. EricIlOL IDe, IDd Nonel. for S1billioIl in PCS
equipment- enaiDecriDI UMl couwetioD services. sufBcital1D completely build
out marketS toraliDl .-rly 70 mi1lioD in popuJaIioD. Sila tile pili! oftile
Omnipoint stay, investOr imerest bat diminisbed subIIaDtially, aDd we have not
closed any' additioaal inWSQDiilt deals.



5. OCR has spent more than $4 million in preparation of the FCC C Block
auction. OCR has incurred substantial expense in acquiring computet'S and
50itware to manage and analyze the bidding. =u well as ror consu~tants and
~onU'actors to do research. and analysis and to provide specialized expertise to the
Company. Some of these semces were time-sf;nsitive and will have to be
repeated when the auction is rescheduled. In addition. the Company has 25 full
time salaried petSonnel and six full-time connctOn. The Compaay leases 15.000
square feet of office space in Wasbinpoa.. DC. Several oeDCR's employees and
their families were relocated from odler cities. All ofour employees have given up
other jobs to join us and all are at risk becluse of this delay.

6. In anticipation of post-auction requiremems. the COlllpay wu iri the
process of expandina and wu actively recruitiq addilioDl1 penoDDe1 whm
OmnipoiDt's request for a stay wu gramecL Duriq the nexllWO y-.. the
Company expects to hire approximacely I.SOO personnel. The hiriDc ofadditional
personnel has been halted as result of dle stay.

7. Currently, the Company's monthly operatiq expeases are approximately
S5OO.000. This stay has increued our lepl CXJ*lI&I subsraDlially. The
Company raised sufficient workiq capital to suppOrt operatiq expeaditures
through the length of time the auction wu expected to take prior to the current
stay. However. most of OCR's commiued equity investment cazmot be used for
working capital. It <:Ill only be used to purchase licenses in the auetioa. iftbere is
one. Thus. OCR must operate on high-risk workiDg capital investmeDts that were
obtained earlier this year. prior to the delays that have occumcl. The Onmipoint
stay requires that we have more workiq capital thaD we expected to have ancl the
existence of the stay mabs it exaemely dif!cult to obtain any new wortaq
capital investmenL Most mvesron have become extremely uaasy about the
continuinllqal disnlprioDS of this aucUou. We were notified on Moaday, Aua.
14 by a prospective iDvestor we were ccmnrinl os to provide us widllddidoaal
workina capital. that they would DOt make tbI:ir wortiDa capital Umsauem UDtil
the auction is racbedulecl. The current delay in die aUdioa. clnsed by the stay

granted by dIia Court. pIKes OCR ill coasidcrIhle 8DaDcial jeopudy lIIId could
result in oa. beiDa fiDaacially uatble to .,.niciplla ill tbe audioD wt.. met it it
occ:urs.

.. 8. Becan. OCR. is a womaImiDoriIy-eoaaolled SIU1l b-zsbm IDdq"a(ifted.
as such UDder the oria:iD&l FCC NIa, we were eliJibleto use tile 49K ilnllflJllllt
option prior to the rules IdopaMt by tile fCC ill die~!IIlQnI!r•.
However. we did· DOt fiDd tbis 10 be • very delinble optioa ADd tba \¥II Yr/
little investor interest in such III opciorL We c:hoIe the other iDwim_ SII'IICQn

optioa. under whiQIlO inwsux ~an OW1l more thIIl2J% equity witbou&



Jttnbutlon. We found this to be a much more practical and re:1listic strUcture :lnd
~uch more likely [0 attract Investment than the 49% option. Despite the fact that
:~e .+9°/" investment option has been available to minority and wom~n-eontrolled

rirms ror more than a year. \ve understand that very tew have employed it to date.
\Ve know of only two other potential bidders. Wisconsin \Vireless and Cook Inlet.
that strUctured themselves with 49% investors and one of those. Wisconsin
Wireless. strUctured its invesunent tranSaCtion after the issuance of the Sixth-ReDon and Order.

9. We were an active commenter before the FCC as to how to structure the
auction post-Adapnd. so that it wu race and lender neuaal. Although we are
fully qualified as a minority/woman con1rOllecl cOmpaDy. we stl'Oqly advocated
the extension of benefits originally desiFecl for minority and WOlDeD con1rOlled
companies to all small businesses. We also tqecl the FCC to act quickly so that
JS little precious time as possible \vu lost. Continued delays in the C block
auction not only undermine our ability to attract capital. but alSo such delays give
the V.iMcrs of the A and B block auctions aD even greater head stan.

10. The new delay in the Block C auction has caused us to lose a substantial
Jrnount of money that may be impossible to replenish. While we have received
significant investment commianents for the auction. we are a small company
\V1thout the resources of a major operating company necessary to sustain a
lengthy delay. It is urgent that this stay be lifted and the auction rescheduled so
that we are able to participate. This stay threatens not only the jobs of people
currentiy employed. but lessens the potential for the creation of thousands of jobs
in the future. This stay also is likely to cost the govemment hundreds of millions
of dollars in lost auction revenue because small companies are unable to survive a
lengthy delay.

The tact! stated herein are true IDd accurate to die besc ofmy kDowledge and
belief.

SworD to before me tbis~~ of Aupst. 1995

My commission expires:

..ClC_...tt........ ' •••1 'I '., '"I
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IN THE
UNITEO STATES COURT OF APPEALS

FOR THE DISTRICT OF COlUMBIA CIRCUIT

QTEL WIRELESS, INC.,

TME UNrTED STATES OF AMERICA

FEDERAL COMMUNICATIONS COMMISSION.

Reepondlnts.

Petition••

v.

and

)
)
)
)
)
)
)
)
)
)
)
)
)

--------------- )

!fEIO&yrr Of SlEPHIN C HlLLAIQ

Afftant, being duly depoeed and under olth. hereby auege. and avert as fofIowI:

1. Iam Vice Pr.ident and Chief OpIratinsiOflk:er of Cook Inlet Communlca1lon.,

Inc. (CICI). a whdIy-owned lublktlary 01 Cook InJet Regton, Inc. (CIRI).

2. CIRJ. en , ..... Halve~.. Corporation... owned by 8700 Na"

Amerteanl ofM..." EskImo. Aleut. HaIda and TlnOit dllC8nl and hal lis

/

3. In" caune~........ buIIneII plan for..,.....~.

S..... (PCS) IIMIC*Um auction ov. the ... two years. etci canferrecllt

length with ICCnI ofP**I debt and equity plf1rWl, Indudklg motIt of the

~...-:III.DDC 1



major telephony operating companies in the United States, the principal

equipment manufacturer! (who, in effect. operate also as Iinders to the industry),

and the largest convlntion. lenders (u banks) and.equity investors to the

.'t: .: ....

telecommunications indul1ry. Accordingty, CICI hu a practtcal and current

familiarity with the financing, p-mering and buliMIa aspects of PCS.

4. Scores, and pemapt hundreds. of small buIin...... Including CICI. have been

wortdng hwd to participate In the C block auction. TheM bulln__ are being

sub8tantl8lly and irreparably harmed by fur1h. delay In the C blodc audlon. The

A and B block auction winnera, induding Omnlpolnt In the New York MTA.

already have a very subltantlal compe1lllv. head start. Th_ bigg_ A and B

bl~ propettiel have signifk:8nt. built-m competitive advantages aver the C blodc

IlcenS.. in tlrms of size. speed of market entry. brand name resource and

."'dena. of scal.. The projected retums on PCS inv.1mentlln the C block

a,.. already INn and high risk. The sin~ gre...t vari.ble In PCS business

plant II time to marta NIn.ty or even It*ty days hu a material negdve t«Ict.

Furtherd~ wII. I~. caUl. m..,y more .nting smal buIIn... to drop

OUIlnd/or 10M..financing II QteI hM IoIt Ita financing accontIng to the

•••• fA ....._dent. In light rA" lucian delays 10 far. a number of major

telephony players (PItrn.co and~ far example) have~ that

they do not Intend to partner with lIlY Imal~. In the C block IUdIan.

2



multiplier a1f1Cl Time lost before the A and Bblock auctions were held and the A

5. Our business jUdgment is that every day of delay has an increasingly negative

• ."- • "011
~.~5. : .:~~ . ., •. _11

and B block licenses w.... issued was less critical. Time. lost now - when the A

and B block compdtors already have their IIC1n... and are commencing thtl'

build-outa - mean. a much greater 10.. of projected revenue tor a C block

operator In the future. Also, aa a pradlcll matter, time lost now invlrilbly m.na

evll'l more time IoIt at the -oI\er end- - LL In gelling the auction date rHet.

administrative procaa. Accordingly, we beIIIv. a dtc:IIneln va'" 013% to 5%

every thirty d8ys of currentd~ Is a ruson.bIe eltimata. That mllns th8t the

delay caused by the cu"",t Qmnipolnt stay alrMdy probeIy h. cost sixty to

ninety days delay. This means the federal government It facing a 10% to 15-4

lou in aUdion revenue. for the C block Deena.. due to sud! delay. Further

delays willin~ 1hat loss.

6. !stim'" far.. rev.,..~ the C block aucton .... generally In the biIIonl

of dolar'l f8ftge. The A and B block .udion brought In $7.7 bl1IOn nlllonwldt.

The C bIodl auction (covering the sam. ndonal footprint)~ lo;IcIly

gII.......·of... number~ or 13.15~ Even a 10% to 15% loll baled on

thlllUftW woUd me." I lois to the fed.. treasury f1fbeWtn S3I5 milan

and 1577 miIIon.

3
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7. Moreover, assuming the full projected federal revenue of 53.85 blllon for the C

block licenses. the eost~ of delay to the United States caJQJlated at ttle cutTent

.; ~ .: .. :

." ......
.. . .... :

federal borrowing rate of 8%. is over $840.000 pI[ da~..

8. Translating the above delays to CICI'I bulln..~, welStlftate CICI h.slOit

an amount in 8XCIIS of 55 milBon of current value due to this delay so far.

9. Th. conclulian that furttw' del8y will very lerioully Impad the federal Treasury,

reduce prospects for competition. and injure the numerous C block prospectlvl

bidders. is shared gen..-By by the wlrelas telepilonl Industry. including ".

principal provider of credit to thl indus1ry. see attached I.... from Toronto-

Dominion Bank. dated August a. 1995.

The fads stated h.ein Ire tN. and 8a11rate to 1he belt of my knowledge and belief.

My CommIUlon ExpnI: _

4
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1Initdl 6tltti~ of _tall

!OIl 'DE DIS11UCfOF ca.UMBIA CIRCUITWlPt1Oft Dina!OJ:

.Oftio' otGeneral CauDS.l

September Term, 1995

Omnipoint Corporation,
PeeitioDer

v.

Federal Comnwnieationa CommiSlion
and United States ofAmerica,

GO Communications Corporation, .,aL.
Interveaon

and Consolidated Cues 95.1391, 95-1409, mel 95-1412

UNITED STATES COURT Of A(L,. J

FOR DISTRICT Of COWMSIA CIRCUI i
FILED

SEP 28 I9Ii

Petitions for Review ofaD Order oCthe
FecIn Communications Commission

Before: Edwards. Cltiq.Jwlp, Wald and SenteIle, Cirellil Jwlges.

ORDIR

Upon recoaIideratioD oCtile motioD to VICate the stay tied Auaust I, 1995, the opposition
thereto filed Auaust 14. 1995, and the reply filed Auaust 15, 1995, it iJ

ORDBEI) that the motion be pnted IDd _ stay be dissolved. The auction may go
forward. The court will iuue aD opinion at • later date.

..

••c......
FOR 1'IIE COURT:
Mark J. La..., Qerk

12- .



•

• I dissent from the Order dissolving the stay ofthe FCC's Sizth Rul, and Ordlr, In the Fift.h
Report and Order and Fifth Memorandum Opinion and Ord6r, the FCC found that.the wuque
needs ofminority- and woman-owned businesses necessitated a cWrerent balance between access
t~ capital and the threat that large, ineligible companies would take effective control ofBlo~ C
licenses than the balance struck for all other e1isible Block C applicants. Although I appreaate
the FCC's need to reus.s that original balance in light ofAdDrand, I do not believe the FCC has
adequately explained why the apprehensions that led it to prohibit any single non-minority- or
woman-owned business with assets over the Block C caps from owning more than a 25% equity
option are not still compelling. Accordingly, I believe remand to the FCC on an expedited basis
for an adequate explanation ofthe new balance it hu struck in the Sizth Rul, and Order is
required.

I)



No. 95-3238

UNITED STATES COURT OF APPEALS
FOR THE SIXTII CIRCUIT

FILED
)

RADIOPHONE, INC. )
)

Petitioner )
)
)
)

v. )
)
)

FEDERAL COMMUNICATIGNS COMMISSION; J
)

Respondent. )

JUN 12 1995

LEONARD GREEN, Clerk

Before: MARTIN and saER, Circuit Judges; and JOINER, District Judge.•

In this appeal, which is consolidated with several others seekina similar relief, the

petitioner, Radiophone, Inc., seeks review of decisions of the Federal Communications

Commission which regulate licensing for personal communications services (PeS). Radiophone

has filed an emergency motion for a stay pending appeal. Therein, it asks this court to enjoin

the FCC from conducting an auction of available PCS licenses. Applications for that process

are to be filed with the FCC by June is, 1995, and the bidding commences August 2, 1995.

In tne alternative, Radiophone requests a writ of mandamus directina the FCC to rule upon a

similar motion for stay pending before it. The FCC has responded in opposition to the motion

for a stay.

//_--------
-ne Hononble Charles W. Joiner, United States District Judge for the Eastern District of

Michigan, sitting by desipation.

Ilt
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Fed. R. App. P. 181enera1ly requires requests for Slay of an agency's action to initially

be made to the lIency. In this cue, Radiophone has done so. The FCC bas not ruled, but in

fact has taken action inconsistent with the granting of a stay. We conclude, therefore, that the

instant motion to stay is ripe for our consideration. Su Commo~-LordJOiN Ve~ v.

DortO\IQlI, 724 F.2d 67 (7t1l Cir. 1983).

In evaluating requests for stay of lIency action, four factors are relevant. They are: 1)

whether the applicant has demonstrated a likelihood of success on the merits; 2) whether the

applicant will be irreJmably injured absent a stay; 3) whether issuance of the stay will

substantially injure the other interested parties; and 4) where the public interest lies. StQle of

Ohio. ex Ttl QkbrtZZe v. NRC, 812 F.2d 288 (6th Cir. 1987); s« abo Michig. Cooliti01l of .

Radioactivt MOlerial Users, Inc. v. Griepenuog, 945 F.2d ISO, 153 (6th Cir. 1991). Having

considered the motion in light of these factors, and especially noting the possible injuries to

other parties and the public interest, we conclude that the relief requested by Radiophone must

be denied.

Therefore. it is ORDERED that the motion for a stay pendina appeal, or, in the

alternative for a writ of mandamus. is denied. However, the FCC is directed to give notice of

t.'le pending petitions for review of the cellular prohibition rule, 47 C.F.R. I 24.204, to all

persons who make initial applications to participate in the auction that may be affected should

the petitioners prevail.

ENTERED BY ORDER OF THE COURT

I~



DECLARA.nON or LANCE C. CAWLEY

I. Lance c. cawiey, hereby dec1a'e u follows:

I. I lID the CbiefFirwv:ial omcer of00 ec...m.icItioas CoiponDoD \00). 00,
a Dela~ CoIpanIioD, is aaI1 busiDeu formed in Fetn.y 1994 to~ in the
F.e.C. auctiODS ofbroMbad PeS spec1rUID.

2. 00 iDteadI to wiD 30MHz PeS licswa ill ..FCC'. "C Block" AuctiOllIlld
join with ocber li~lI. to c:r-. a r.aliOllll tlli_ ofPCS opa.... I baYe penoaally
developed 00'.h._ plaD lad have beat~DIefar ftllMCial SUiltei7', P'''Uri"1
aDd lDIlysis • pat of00'. ftmd 1'IiIiDI far die PCS IUCIioat M J*t ofmy
respoDSibili1iallm IXI*t ill tbe val_OIl of etruID JiMali. farCOlDlD..ue:atiODS
services aDd haw exteaIiw mowl. ofvrirll_ ......tmicIIioaI.

.
3. On ""Ience I have over i 0 yan work experieDce ill tbe ftnencW .-vices ad the
telecommUllie.tioas iDdusUy, with pIIticuIar experIiJe in wirelea telec:omm=ic:atioas
fiD&Dc:e aDd sntqic "'..... pluni"l. Prior to tbe formIIioa of00, I .-ved u Vice
Presidellt for the ScbeUe eell1m Group IDe. wbich specialized ill "lishina aDd
operatiDa wirel.. cammUDie:atiODl compIDia. III tbIt CIpICity I wu iIlvolved in
business planniDl1 valuation ad lDIIysis for IIUIIIeI'OUI wire_ commUDieatioas
ventures. enterprisa lad COIIIJ*Iies Prior to tbIt I was ID omcer in the ConummieatiODS
Lendina DivisioD ofdae Fint NIIioaI1 s.k oft.Wy1alld respolISible for. pantolio of
cellular, cable. brO.dcam"11ad pelinlloas.

4. ~ J.Wl ofmy pIIticipIItioD in tbe fuDdNiIiDa efrons for 00, 11m.,.. tbIt the
CUl'l"eDt stay ofdle "C Block" ...... bas ...... i.me

...... climap to 00'. ability to
raise both debt ..equity ftnec:i.. 1'111... . " IIId delay ,...., by tIIiI stay is
driviq away pi'4lpK1iw Un_ ii_",..-...c:.:e'JeIioD ofcoadiIioeaI iDveItor
commi1lDCDt. FwdWI OJ my experieDce IDd kDowIedae oftbe PCS iaduIIry, I
am aWile tbIt molt _I-Iy ~,...to~ ill tbe C bIDcl
auetiOD lie ........Iw", in tbeir ftmdmiIi8I e&lts. IDvIltGrS*-Iy skeptic:al
of the abiIitiII of..at C block~ to CGIDJ. ·18_ tbe ....i_
teltccNl••1ntf'. _ ..... dill..dieA". Woc:t__ DOW qui••die
viability of.....itIIIf. U...die.., it iDdt-r will ...........of
miI1ioaI of+pm 01•• tim_lad MI.I COIIIpIIitGn dill bid ,,-"wI to

. . plrticip.te ill die C block .aetial wiD be fonclolecl from tbiI 0DCe promi"
oppommity.

I~



S. In"',m. to the loa of iD.wIIweDt opportuaity lad faihn of--.y"'.,....
delay raWtiIII hill this stay cau. cp-mifiahle'" to 1be vahle oftile PCS licales
and ultimately dieU- hI'Ii•••• due to lost IDIrket...aDd NVeIlI* iDtD tbe
fore••lble tuba. B..a..OO's cw.."'....mocIel eYiIy week ofdelay canll
the c:oIII.-Y to IoIe __ of.....52,000,000 lad 13,000,000. 0.. iDduIIIy bISis
CVfIf'J week ofdelay ofdle Cblock IIICIioa is ....... a 1011 ill value of"'"
513.000,000 aDd 525.000,000.

Executed OD this '* day ofAlii"" 1995. --:z=w~
I.-:e C. Cawley


